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Letter from the Team

Welcome back, Readers!  
 
We are back with our eighth edition of 2022!!!! 
 
 
It’s easier to write the truth, than speak it. At Layman Litigation we strive 
to publish the same. The truth.  
 
We believe in providing valuable content, whether the writing is upbeat 
or trending. The intention is to assist our readers about on going current 
affairs. Layman believes in creativity & change.  
 
We are very thankful to all are readers who continue to support us. Your 
encouragement, motivates us to strive only for the best.  
 
Happy Reading!

Syeda Fauzia is a final year law student, studying in 
Reva University, Bangalore, India. She’s passionate 
about writing and has been working as a content 
writer with DIFM.TECH. She continues to work on 
contents for various other projects.

Mention
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Cover Story

Lawsuit on 
PornHub? 

FACTS
In 2014, the Plaintiff was around 13 years old, 
where a sexually explicit video featuring the 
Plaintiff was available on Pornhub.com. Now, 
MindGeek happens to be the parent company 
of the Pornhub website. “The Plaintiff’s then-
boyfriend pressured her into making the video 

and posted it without her knowledge or consent. 
MindGeek also took the video and posted it to its 
other pornography websites. The video garnered 
400,000 views by the time Plaintiff discovered it. 
MindGeek earned revenue from advertisements 
that appeared alongside the video. Impersonating 
her mother, Plaintiff contacted MindGeek to inform 
it that the video qualified as child pornography. 
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MindGeek seems to have acknowledged as much, 
but took a few weeks to remove the video. In this 
internet age, a week might as well be an eternity 
because content constantly and instantaneously 
proliferates and disseminates. The video was 
downloaded by users and reuploaded several 
times, and Plaintiff regularly received messages 
from strangers containing hyperlinks to the video 
in the years following the original posting.”

MindGeek earned revenue from these reuploads 
and posted the same on its other websites too. 
As such, the Plaintiff continued to request the 
Defendant to remove the reposts but to no avail 
and was instead told by the Defendant “to 
provide photographic proof that she was the 

child depicted in the video before removing 
[the videos].”

“If Visa was aware that   there was  a   substantial 
amount of child porn on MindGeek’s sites, 
which the Court must accept as true at this 
stage of the proceedings, then it was aware 
that it was processing the monetization of 
child porn, moving money from advertisers 
to MindGeek for advertisements playing 
alongside child porn like Plaintiff’s videos,” 
Judge Carney wrote.

The Plaintiff was constantly bullied and forced 
to attend online classes, with time eventually her 
relationship with her family turned bitter as well. 
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She eventually left home, and stayed at a friend’s 
house, where she was introduced to heroin 
and turned into an addict. “To fund her heroin 
addiction, Plaintiff—still a minor at this point—
created sexually explicit videos at the older man’s 
behest, who in turn sold the videos on Craigslist. 
Some of the videos were uploaded to Pornhub 
and were still available on the website as recently 
as June 2020. MindGeek uploaded these videos 
to its other pornographic websites and earned 
ad revenue from the videos. While MindGeek 
profited from the child porn featuring Plaintiff, 
Plaintiff was intermittently homeless or living 
in her car, addicted to heroin, depressed and 
suicidal, and without the support of her family.” 

The plaintiff is therefore suing MindGeek and 
Visa, among others, for benefiting financially 
from the child porn featuring her.

Is Visa helping others make money from illegal 
images? “The court says it may have, allowing 
certain claims against Visa to proceed, based on its 
role in processing payments for MindGeek. The 
suit was filed by a woman who says MindGeek 
profited from naked videos taken when she was 
an underage teen that were posted on Pornhub.
This weekend, Judge Cormac J. Carney of the U.S. 
District Court of central California refused Visa’s 
request to be dismissed from a case that claims it 
conspired to help MindGeek, parent company of 
the website Pornhub, profit from images of child 
sexual abuse.”

“Visa condemns sex trafficking, sexual 
exploitation, and child sexual abuse materials 
as repugnant to our values and purpose as a 
company,” the San Francisco-based firm said in 
an emailed statement. “This pre-trial ruling is 
disappointing and mischaracterizes Visa’s role 
and its policies and practices. Visa will not tolerate 
the use of our network for illegal activity.”

Why does this matter? By holding Visa liable, 
this ruling suggests that companies might not 
be able to distance themselves from the illegal 
activities carried out by their clients just because 
they themselves have not committed the crime. It 

sends a signal to payment companies, web 
hosting providers, and other intermediaries 
to be more careful about whom they cater 
to. This could, however, pose a significant 
challenge to these companies because they 
serve tens of thousands of customers and 
keeping tabs on the activities of all of the 
customers is no mean feat.”

Visa, naturally dismisses the claims of the 
Petitioner. It further stated that if the case 
continued it would destroy the financial and 
payment industry. “The firm said the suit would 
encourage misdirected litigation since it doesn’t 
have the ability to investigate the circumstances 
of each of the billions of transactions it processes 
every year. Future litigants could apply this 
lawsuit’s “reasoning to injuries caused by guns, 
prescription drugs, tobacco, soda, furs and 
myriad other products — all on the theory that a 
Visa card was used somewhere along the way and 
that Visa should have somehow stopped conduct 
by unrelated actors, stated by Visa.”
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Civil Litigation 

Abortion Laws in 
the USA 

Abortion laws in the United States largely vary 
on each state territories. Some jurisdictions ban 
abortion at any gestational age unless the woman 
would die from continued pregnancy, some 
permit abortion up until a certain gestational age, 
while others permit elective abortion at any point 
in pregnancy. The discussion over “abortion” is 
a very contentious issue in the United States of 
America. In addition to this, the same is very 
much influenced by the American lifestyle, state 
affairs and the society in general. 

The surrounding debate over the topic, when 

it comes down to it, is pro-choice and pro-life. 
Meaning that the former advocates that “woman 
have the choice to make a decision and not the 
state as it is their bodies, and their choice.” The 
latter on the other hand simply considers abortion 
to be illicit for the reason that fetus too has a 
right to live. Most Americans are found to agree 
with some positions of each side. Since 1976, the 
Republican Party has generally sought to restrict 
abortion access based on the stage of pregnancy 
or criminalize abortion, whereas the Democratic 
Party has generally defended access to abortion 
and has made contraception easier to obtain.
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Case Laws 
In the landmark case of Roe V. Wade, heard in the 
Supreme Court of the United States of America, 
deemed abortion unconstitutional. The decision 
struck down many federal and state abortion 
laws, and fueled an ongoing abortion debate in 
the United States about whether, or to what extent, 
abortion should be legal, who should decide the 
legality of abortion, and what the role of moral 
and religious views in the political sphere should 
be.

The same has been repeatedly challenged in 
various cases by various Courts, although 
none which overturned the decision in Roe vs 
Wade. “In Planned Parenthood of Southeastern 
Pennsylvania v. Casey (1992), the Supreme Court 
established that restrictions on abortion are 
unconstitutional if they place an “undue burden” 
on a woman seeking an abortion before the 
fetus is viable. In Gonzales v. Carhart (2007), the 
Court upheld the federal Partial-Birth Abortion 
Ban Act (2003), which prohibited a rarely used 
abortion procedure known as intact dilation and 

evacuation. In Whole Woman’s Health. 
Hellerstedt (2016), the Court invoked 
its decision in Casey to strike down two 
provisions of a Texas law requiring abortion 
clinics to meet the standards of ambulatory 
surgical centers and abortion doctors to 
have admitting privileges at a nearby 
hospital. Four years later, in June Medical 
Services L.L.C. v. Russo (2020), the Court 
invoked Whole Woman’s Health to declare 
unconstitutional a Louisiana statute that 
was, as the majority noted, nearly identical 
to Texas’s admitting-privileges law.”

In 2022, Roe v. Wade was overturned in Dobbs 
v. Jackson Women’s Health Organization, ending 
protection of abortion rights by the United States 
Constitution and allowing individual states to 
regulate any aspect of abortion not preempted by 
federal law.

In March 2018, the Mississippi Legislature passed 
the Gestational Age Act, which banned any abortion 
operation after the first 15 weeks of pregnancy, 
with exceptions for a medical emergency or severe 
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fetal abnormality but none for cases of rape or 
incest. The medical emergency exception allows 
abortions to save the life of a pregnant woman 
and in situations where “the continuation of the 
pregnancy will create a serious risk of substantial 
and irreversible impairment of a major bodily 
function. The severe fetal abnormality exception 
allows abortions of fetuses whose defects will 
leave them incapable of living outside the womb. 
The legislature justified this prohibition on the 
basis that abortions for nontherapeutic or elective 
reasons were “a barbaric practice, dangerous 
for the maternal patient, and demeaning to the 
medical profession”. Another basis was that the 
abortion procedures forbidden under the Act 
were said by the legislature to carry “significant 
physical and psychological risks”, and could 
cause various medical complications.

Mississippi petitioned its appeal of the Fifth Circuit 
decisions to the Supreme Court in June 2020. Its 
petition, filed by Mississippi Attorney General 
Lynn Fitch, focused on three questions from 
the appeals process. In its petition, Mississippi 
asked the Court to revisit the viability standard 
on the basis of the standard’s inflexibility, 
and inadequate accommodation of present 
understandings of life before birth. The filing 
stated that fetuses can detect pain and respond 
to it at 10–12 weeks gestational age, and asked 
the Court to allow the prohibition of “inhumane 
procedures”. The petition also contended that 
the viability standard inadequately addresses the 
protection of potential human life. Mississippi 
considered this a state interest from the “onset of 
the pregnancy” onward.

A response brief, which focused on two questions 
asked in opposition to the petition, was filed by 
Hillary Schneller from the Center for Reproductive 
Rights on behalf of Jackson Women’s Health 
Organization (JWHO). JWHO asked the Court 
to deny Mississippi’s petition due to judicial 
precedent. The brief said that both the District 
Court and the Fifth Circuit found the Mississippi 
law unconstitutional by properly applying 
precedent in a manner that did not conflict with 
other courts’ decisions, and argued that there was 
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therefore nothing about the case that “warrants 
this Court’s intervention” The brief also argued 
that Mississippi was misinterpreting its role in 
abortion regulation. While the state thought that 
its interest was greater than the individual right to 
abortion, JWHO argued that Mississippi’s vested 
interest in regulating abortion was insufficient 
to ban it before viability, making the Gestational 
Age Act “unconstitutional by any measure”. 

As mentioned, earlier each state has their own 
version of the law. Let us discuss few of them, 
“In 2019, in the state of Alabama, the Alabama 
lawmakers approved what was then the most 
stringent abortion ban in the country, making 
it a felony to perform an abortion at any stage 

of pregnancy with no exceptions for 
pregnancies resulting from rape or incest. 
The only exception would be when the 
woman’s health was at serious risk. A 
federal judge issued an injunction, under 
the precedent of Roe v. Wade, blocking the 
state from enforcing the law. In 2018, voters 
agreed to amend the Alabama Constitution 
to say the state recognizes the “rights of 
unborn children” and “does not protect the 
right to an abortion or require the funding 
of abortion.” A 1951 law made it a crime, 
punishable by up to 12 months in prison, to 
induce an abortion, unless it is done to preserve 
the life or health of the mother.” 
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In the year 1850, the state of California declared 
abortion to be illegal, however an exception was 
given in medico cases where the mother’s life 
was in danger. In the year 1967, the legislation 
regarding abortion notably changed, wherein 
abortion was allowed in cases of rape or incest. 
However, in the year 1969, The Supreme Court in 
California, deemed the initial abortion legal code 
to be anti-democratic.  

Although, it did leave the 1967 law in place. 
“In 1972, California voters added a “right to 
privacy” to the state constitution. Since then, the 
state Supreme Court has interpreted that “right 
to privacy” as a right to access abortion, allow 
minors to get an abortion without their parents’ 
permission and use public funding for abortions 
in the state’s Medicaid program. California now 
requires private health insurance plans to cover 

abortions and does not allow them to charge 
things such as co-pays or deductibles for the 
procedure. Effect of Supreme Court ruling: 
Abortion remains legal in California prior to the 
viability of a fetus. The Legislature is considering 
13 bills that would strengthen or expand access 
to abortion. The bills are based on a report from 
the Future of Abortion Council, which include 
proposals that would help pay for women from 
other states to come to California for abortions, 
ban enforcement of out-of-state civil judgments 
on California abortion providers and volunteers, 
and increase the number of people who can 
offer abortions by authorizing some nurse 
practitioners to perform the procedure without 
the supervision of a doctor. Lawmakers also plan 
to put a constitutional amendment on the ballot 
in November that would explicitly guarantee the 
right to an abortion and contraceptives.”
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Human Rights and Police 
Interrogation 

In this article, we will be drawing a connection 
between human rights and police interrogation. 
The same, will be supported by case law. In 
addition to this, we will also be discussing about 
the legal code present all around the world. Let 
us first begin with understanding the general 
meaning of both of these terms.  

Human rights are fundamental rights, guaranteed 
to us by just for the mere fact that we are human. 
The word “human” denotes that it is applicable to 
all humans, irrespective of gender, race, ethnicity. 
These rights are natural rights and cannot be 
taken away by a state. However, few of them can 
be restricted to some extent.  

According to Black’s law dictionary, “police” 
means “The governmental department charged 
with the preservation of public order, the 
promotion of public safety, and the prevention 
and detection of crime.” The concept of Police 
was developed in England in 1800’s by the 
establishment of first Municipal Force under the 
control of Sir Robert Peel. Before that people used 
to patrol the streets on weekly basis voluntarily as 
Police. The police of a state, in a comprehensive 
sense, embraces its whole system of internal 
regulation, by which the state seeks not only to 
preserve the public order and to prevent offenses 
against the state, but also to establish for the 
intercourse of citizen with citizen those rules of 
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good manners and good neighborhood which are 
calculated to prevent a conflict of rights, and to 
insure to each the uninterrupted enjoyment of his 
own, so far as is reasonably consistent with a like 
enjoyment of rights by others.

International 
Perspective 
The International Human Rights are binding 
upon all the states if they are subject to any treaty 
or convention. “Many International conventions 
and organizations have emphasized on defining 
as to what basic Human Rights are. According to 
Article – 3 of the UDHR, everyone has the right 
to life, liberty and security and this ‘everyone’ 
includes each and every person whether a citizen 
or a refugee and whether a free or a detained 
person.” Following the initiation of international 
safeguards, the regulations in regards to police 
functionary came into force. This was in relation 
to interrogation of detained persons.  

It is common that during an interrogation, a 
detained person may be subjected to inhumane 

treatment – that which includes, physical or 
mental torture. Such methods used during an 
interrogation is illegal used in unprecedented 
circumstances. This could include:  

• Physical beatings,  

• Sleep deprivation,  

• Not providing food on time or a place to sleep,  

• Solitary confinement,  

• Making detainees stand the entire day,  

• Sedating the detainees (injecting truth serum),  

• Sexual abuse, to name a few.  

“Truth serum” refers to various drugs that have 
been used in attempts to extract truthful statements 
from people. Wine was the basic method for 
extraction during ancient times, however, the 
first documented use of a truth serum to solve a 
criminal case occurred in New York in 1903. Ether, 
the truth-inducing drug, prompted a confession 
from a police officer who had murdered his 
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wife. But the first drug ever approved as a truth 
inducing drug was scopolamine.”

These methods, many a times can invoke 
constitutional laws of the country as well as 
violate various international legislations. “The 
International Covenant for Civil and Political 
Rights (1966), Geneva Conventions -III&IV 
and Additional Protocol-I lays down specific 
provisions against torture, cruelty, or inhuman 
and degrading treatment of prisoners of war, 
civilians, or unlawful combatants confined 
to detention and interrogation. International 
humanitarian law, International Human Rights 
law, and the domestic laws of many countries 

have similar protective clauses to safeguard 
the rights and privileges of persons in custody 
or detention. Despite such safeguards, lack of 
professionalism, and proper planning and training 
of the interrogators are other major bottlenecks 
that defeat the very purpose of interrogation. The 
two most common methods of interrogation used 
by the police all over the world are the Reid and 
Kinesics technique. The United States of America 
uses the Reid technique that involves 9 steps to 
elicit confession or admission of guilt from the 
accused. Among other things, these include a 
direct confrontation with the suspect urging him 
to explain why the offense took place; shifting 
the blame away from the suspect to some other 
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person or circumstance to build confidence on 
him to speak truth; discouraging the suspect 
from denying the guilt; trying to use suspect’s 
explanation to move towards the confession; 
reinforcing sincerity to ensure that suspect is 
receptive; posing alternative questions giving two 
choices- guilt or otherwise and finally leading to 
the suspect’s confession or admission of guilt that 
is recorded as evidence.”

“All men are born free but 
everywhere they’re in chains”  

                   – Jean-Jacques Rousseau 
The CIA aka the Central Intelligence Agency used 
certain similar modus operandi on individuals 
captured in connection with 9/11 attacks. “Under 
the domestic laws in the United States of America, 
torture is defined as “an act committed by a 
person acting under the color of law specifically 
intended to inflict severe physical or mental pain 
or suffering” Severe mental pain or suffering 
includes the “infliction of severe physical pain 
or suffering,” as well as “other procedures 
calculated to disrupt profoundly the senses of the 
personality. This applies within the U.S. as well 
as to U.S. nationals acting abroad. The Supreme 
Court has also determined that prisoners detained 
under the Military Commissions Act of 2006 were 
required to be given the right to habeas corpus in 
the case.”

FAQ’s 
We all have seen enough movies and series to 
know how police interrogations normally go 
about. It starts from “you have the right to remain 
silent, anything you say will be used against 
you in the court of law” and ending with “I will 
not answer your question, until I get to call my 
lawyer”. The former sentence is known to be as 
the “Miranda warning”. The same needs to be 
given or any other warning before questioning a 
person.   
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“You have the right to remain silent. Anything 
you say can and will be used against you in a court 
of law. You have the right to an attorney. If you 
cannot afford an attorney, one will be appointed 
for you. If you decide to answer questions, you 
have the right to stop at any time.”

In 1966, the U.S. Supreme Court ruled in Miranda 
v. Arizona “That the police must advise people 
of their rights before a law enforcement officer 
questions those in police custody. Custody refers 
to the deprivation of a person’s freedom of action 
in a significant way. If the police fail to give a 
Miranda warning before questioning a person 
in custody, the evidence gathered from the 
interview cannot be used against the person in a 
trial. If the interrogation leads to the collection of 
additional evidence, the “fruit of the poisonous 
tree” Doctrine precludes the use of this evidence 
against the person in a trial.”

The police questioned and arrested me without 
giving a Miranda warning. Will a court dismiss 
the case? “No. A prosecutor can still bring charges 
against suspects even if the police failed to give 
Miranda warnings before conducting police 
interrogations. While prosecutors cannot use 
evidence gathered during police interrogations 
at trial if the defendant was not Mirandized, the 
prosecutor can use other evidence to secure a 
conviction.”

If I agree to police questioning, can I later 
decide not to answer questions? “Yes. Miranda 
warnings give a person the right to stop a police 
interrogation at any time even if they already 
waived the right to remain silent. A person 
can assert this right by refusing to answer any 
more questions, requesting to speak with an 
attorney, or by requesting to remain silent. Once 
a person asserts Miranda rights, the police must 
discontinue the interrogation.”

Conclusion
When police are forced and pressurized to 
demonstrate quick results, especially in a high-

profile case. It is common that police officials will 
use any means necessary to get confessions out 
of their suspects. However, this hinders the very 
nature of criminal justice system. Seen commonly 
in cases of countering terrorism, or any person 
that is a threat to the national interests. As such, 
due procedures should be set up and human 
rights should be protected at the same time.  
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Military Medical 
Malpractice

Patients treated at a military or veterans’ facility 
have a right to safe, competent medical treatment. 
When this right is compromised, patients are 
entitled to file a lawsuit for medical malpractice.

Veterans and others related to military services are 
agencies of the federal government. Consequently, 
if a veteran or any military personnel (patient in 
this case) are agonized from an injury caused by 
the inattentiveness of a health care provider, it 
is required that they bring forth a suit. Usually, 
the Defendant in this regard will be the federal 
government.

A concession of sorts applies to this law that is 
– that if the practicing doctor is an independent 
contractor. The doctrine of “sovereign immunity” 
also known as “Feres Doctrine” typically protects 
the federal government from lawsuits. The 
Federal Tort Claims Act (hereinafter referred as 
FTCA), nevertheless, operates as an exemption 
to the sovereign immunity doctrine and permits 
an individual to make a claim against the federal 
government for personal injuries.

In the case of Ferez vs US, stated that, “The 
sovereign immunity doctrine precludes military 
personnel from making medical malpractice 
claims for treatment obtained whilst on active 
duty. However, dependents family members of 
active-duty military personnel, such as spouses 
and other families’ members, are not prohibited 
from bringing claims under the FTCA.

Laws
1. Subject to various prerequisites and 

limitations, 10 U.S.C. § 2733a authorizes the 
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Secretary to “allow, settle, and pay a claim 
against the United States for personal injury 
or death incident to the service of a member of 
the uniformed services that was caused by the 
medical malpractice of a [DOD] health care 
provider.

2. Under 28 U.S.C. § 2672, federal agencies have 
authority to settle certain claims for “personal 
injury or death caused by the negligent or 
wrongful act or omission of any employee of 
the agency while acting within the scope of his 
office or employment” and pay compensatory 
damages.

3. 10 U.S.C. §§ 1071-1110b—Military Medical 
Care,

4. 10 U.S.C. §§ 1475-1491—Benefits for Deceased 
Personnel,

5. 10 U.S.C. § 2733a—Medical Malpractice Claims 
by Members of the Uniformed Services,

6. 28 U.S.C. §§ 1346(b)(1), 2401(b), 2671-80—
Federal Tort Claims Act,

7. 38 U.S.C. §§ 1965-1980a—Servicemembers’ 
Group Life Insurance,
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8. 28 C.F.R. §§ 14.1-14.11—Administrative 
Claims Under the Federal Tort Claims Act,

9. 32 C.F.R. § 536.80—Payment of costs, 
settlements, and judgments related to certain 
medical malpractice claims.

Understanding The 
Federal Tort Claims Act
The FTCA, is a national law that offers the legal 
system for parties who have endured personal 
injury due to the negligent or wrongful action of 
employees (such as medical practitioner) of the 
U.S. government (such as medical malpractice). 
“Often, these claims originate from negligence or 
wrongful acts in the following categories:

• Property damage
• Property loss
• Personal Injury

• Wrongful Death

In most cases, individuals, veterans, and service 
members are unable to sue the federal government 
because of the doctrine of sovereign immunity, 
which means:

• The U.S. government cannot be sued without 
its consent.

• The U.S. government has immunity to all civil 
lawsuits and prosecution unless it waives 
sovereign immunity.

However, because the Federal Tort Claims Act 
waives sovereign immunity, individuals can file 
claims for medical malpractice against the U.S. 
government for government employees’ negligent 
or wrongful acts.” One is however entitled to 
compensation. “The claimant must prove, by 
a preponderance of evidence, that the military 
health care provider on duty “had a professional 
duty to the patient involved and by act or omission 
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breached that duty in a manner that proximately 
caused the harm,”. Further to this, the health care 
provider is required to exercise for the claimant 
the same level of skill, care and knowledge — 
based on national standards, not those of regions, 
states or localities — that are expected of those in 
their field in comparable clinical settings, it adds.

When calculating economic damages, the 
government will consider past medical expenses 
incurred, along with future medical expenses, 
lost earnings, loss of earning capacity, and 
compensation paid for someone to provide 
essential household services and daily living 

activities that the service member can no longer 
provide for him or herself. In addition to this, 
Non-economic damages also include past and 
future pain and suffering, physical disfigurement, 
and loss of enjoyment of life, up to a total cap of 
$500,000.”

Military Medical Malpractices cases against the 
U.S. government agencies attracts complication 
one didn’t know existed. It is very much 
important to speak with a military medical 
malpractice lawyer that can review your case. As 
each case can be unique and will come with its 
own complications.
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General Practice 

All about Cyber 
law & Lawyer

Cyber law is also known as the “Law of the 
internet”. The rules in regards to cyber law is 
that it applies to all things internet. The concept 
of cyber law is latest and its addition to the legal 
system as well. The reason is that the technology 
is developing at a rapid pace. As such, laws are 
not able to keep up. Cyber law provides legal 
protections to people using the internet. It is 
important that anyone who uses the internet and 
in today’s day to day life that is everyone – from a 
year old to 50, it is best that nuances surrounding 

it also should be learnt about. 

Let us learn more on the topic with the help 
of this article. “With the right cybersecurity, 
businesses and people can protect themselves 
from cybercrime. Cybersecurity looks to address 
weaknesses in computers and networks. The 
International Cybersecurity Standard is known 
as ISO 27001. Cybersecurity policy is focused 
on providing guidance to anyone that might 
be vulnerable to cybercrime. This includes 
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businesses, individuals, and even the government. 
Many countries are looking for ways to promote 
cybersecurity and prevent cybercrime. For 
instance, the Indian government passed the 
Information Technology Act in 2000. The main 
goal of this law is to improve transmission of data 
over the internet while keeping it safe.”

Role of Cyber Lawyer: 
As soon as you are done and dusted with your 
law schools, in addition to the fact if this is your 
subject of interest. You should know what is the 
nature of a cyber lawyer and what work they 
entail. “The major challenges that are tackled 
by the cyber lawyers to ensure cybersecurity are 

listed below:

• Copyright

• Trade Secrets

• Patents

• Contracts

• Defamation

• Jurisdiction

• Privacy

• Domain Disputes.”
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As stated earlier, cyber law is a new emergence. 
“As much as it is difficult for lawmakers to enact 
laws and keep up with the trend. Cyber lawyers 
often work on cases that are extremely important 
for their clients. Creating privacy and security 
policies for a major company impacts the entire 
welfare of a company. One breach can damage 
a company’s profits and hurt their public image. 
Domain disputes, employment disagreements 
and contract disputes are often high stakes. For 
lawyers who want to work on high-profile cases 
or cases where there’s a lot of money on the line, 
cyber law may offer the opportunity. Because 
cyber law is still developing, there are ongoing 
debates about what the laws should be and how 
they should be enforced. Lawyers who want to 
impact laws and policies may enjoy having their 
say. The area of law also welcomes both litigators 
and transactional lawyers with a wide variety of 
practice strengths and interests.”

Laws:
1. National Cybersecurity Protection Act, 

2. Cybersecurity Enhancement Act of 2014, 

3. Federal Information System Modernization 
Act of 2014, 

4. Cyberseeking Workforce Assessment Act, 

5. Border patrol Agency Pay Reform Act.

Each state has their own version of cyber laws. 
“These include laws that prohibit: fraud, 
harassment, stalking and other computer crimes. 
Furthermore, state common laws provide 
remedies for breach of contract, employment 
laws and defamation.”

Conclusion
Hardly any of us go by without using the 
internet. Businesses, news, communication and 
even education to many extent cannot function 

without the help of the internet. As such 
it is important that youngsters know what 
they are getting at, the harmful effects of the 
internet as well as how to take precautions. 
Businesses can take advantages too & 
protect themselves from any breach. With 
that said, there is an increase in usage of 
the internet as well cyber crimes with it. 
Protection from this as well as to provide 
better opportunities in this field, we need 
cyber lawyers. 

Our day to day lives are run by the internet. From 
learning courses of our interest or gaining simple 
cooking tips online. We have it all on the network 
– We require the internet so we can function better.

Are you someone who is technologically savvy?  
Or are you someone who is interested in working 
at a large-scale IT organisation’s legal department? 
Cyber lawyers also actively work with the Police 
/ Intelligence services / Cyber Forensic Services.
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Building an AI, Knowing the 
AI Regulations are Important
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Introduction:
US officials and controllers of law have 
predominantly sought-after AI in the space 
of independent or self-driving vehicles. The 
Department of Transportation is exploring what 
components should be considered in drafting 
guidelines for the utilization of such vehicles, 
including multi-vehicle caravans, and a few 
states have received enactment and guidelines 
taking into consideration the testing of self-ruling 
vehicles.

“These days, almost every company needs 
to leverage AI in order to thrive and build a 
meaningful future,” said Saar Yoskovitz, who is 
the CEO of Augury. “This is true for younger start-
ups, and it is true for the largest companies, even 
in the most traditional and nascent industries like 
manufacturing and insurance.

Federal Legislation and 
Regulatory Action
In the 115th Congress, thirty-nine bills have 
been introduced that have the phrase “artificial 
intelligence” in the text of the bill.  Four of these 
bills have been enacted into law. Section 238 of the 
John S. McCain National Defence Authorization 
Act for Fiscal Year 2019 directs the Department of 
Defence to undertake several activities regarding 
AI. Subsection (b) requires the Secretary of Defence 
to appoint a coordinator who will oversee and 
direct the activities of the Department “relating to 
the development and demonstration of artificial 
intelligence and machine learning.” Subsection 
(g) provides the following definition of AI:
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Defining Artificial 
Intelligence: 
(1) Any artificial system that performs tasks 
under varying and unpredictable circumstances 
without significant human oversight.

(2) An artificial system developed in computer 
software or physical hardware. Any other context 
that solves tasks requiring human-like perception, 
cognition, planning, learning, communication, 
and even physical action.

(3) An artificial system designed to think or act 
like a human, Including cognitive architectures 
and neural networks.

(4) A set of techniques, that is designed to perform 
a cognitive task.

(5) An artificial system designed to act rationally, 
including an intelligent software agent or 
embodied robot that achieves goals using 
perception, planning, reasoning, learning, 
communicating, decision making, and acting.

In some states, provisions for testing autonomous 
vehicles have been adopted through executive 
order or administrative regulation. In Arizona, 
the governor issued executive orders directing 
state agencies to devise regulations for the testing 
of autonomous vehicles. This order was modified 
in 2018 after a pedestrian was fatally injured 
by an autonomous vehicle. In this incident, the 
National Transportation Safety Board found that 
a combination of the disabling of the vehicle’s 
automatic braking system. And, a failure to warn 
the onboard human operator of the presence of 
an unknown object led to the crash.
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AI Regulation in States
In 2011, Nevada adopted the first legislation 
concerning the testing of autonomous vehicles. 
The law also sets forth requirements for the testing 
of such vehicles and directs those regulations to 
be issued governing their operation.

Across the AI community, there is growing 
consensus that regulatory action of some sort is 
essential as AI’s impact spreads. From deepfakes 
to facial recognition, from autonomous vehicles to 
algorithmic bias, AI presents a large and growing 
number of issues. Issues, that the private sector 
alone cannot resolve.

Conclusion
The American AI Initiative is guided by five 
principles, which are stated below:

Driving technological breakthroughs,

Driving the development of appropriate technical 
standards,

Training workers with the skills to develop and 
apply AI technologies,

Protecting American values including civil 
liberties and privacy and fostering public trust 
and confidence in AI technologies,

Protecting US technologies, along with promoting 
an international environment that supports 
innovation. The Executive Order calls on the 
National Science and Technology Council (NSTC) 
Select Committee on Artificial Intelligence to 
coordinate the American AI Initiative.

All executive departments and agencies that are 
developing or deploying AI, provide educational 
grants. Regulating or guiding AI are required to 
adhere to six strategic objectives. These objectives 
(in summarized form), include promoting 
sustained investment in AI R&D; enhancing 

access to Federal data, models, and computing 
resources; reducing barriers to the use of AI 
technologies; ensuring that technical standards 
minimize vulnerability to attacks from malicious 
actors; training American AI researchers; and 
implementing an action plan to protect US 
economic and national security interests.
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Understanding Trade Secrets

Introduction
Trade secrets may take a variety of forms, such 
as a proprietary process, instrument, pattern, 
design, formula, recipe, method. Practice that not 
evident to others and may used as a means. To 
create an enterprise that offers an advantage over 
competitors or provides value to customers.

Trade secrets defined differently based 
on jurisdiction, but all have the following 
characteristics in common:

• They are not public information.

• Their secrecy provides an economic benefit to 
their holder.

• Their secrecy actively protected.

As confidential information (as trade secrets 
known in some jurisdictions). Trade secrets the 
“classified documents” of the business world, 
just as top-secret documents closely guarded by 
government agencies.

Because the cost of developing certain products 
and processes is much more expensive. Than 
competitive intelligence, companies have 
an incentive to figure out what makes their 
competitors successful. To protect its trade 
secrets, a company may require employees privy 
to the information to sign non-compete or non-
disclosure agreements (NDA) upon hire.To be 
legally considered a trade secret in the United 
States, a company must make a reasonable effort 
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in concealing the information from the public; the 
secret must intrinsically have economic value, 
and the trade secret must contain information. 
Trade secrets are a part of a company’s intellectual 
property. Unlike a patent, a trade secret not 
publicly known.

What May Be Protected 
as a Trade Secret?
There is no uniform definition of “trade secret,” 
because trade secrecy law developed at both the 
state and federal level. Historically, protection 
of trade secrets was a matter of state law, with 
each state developing its own definitions and 
rules. This changed in 1979, when the Uniform 
Law Commission published. The Uniform Trade 
Secrets Act (“UTSA”) to standardize trade secret 

law across states. Forty-eight states, the District of 
Columbia, Puerto Rico, and the U.S. Virgin Islands 
have so far adopted that law and its later revision. 
The UTSA worked for many years, but difficulty 
with interstate and international enforcement 
eventually led the federal government to act. In 
2016, Congress passed the Defend Trade Secrets 
Act (“DTSA”), which provided its own set of 
definitions.

While the number of definitions continues to 
multiply as federal courts gotten involved, every 
definition shares a few key elements. A trade secret 
something used in a company’s business that (a) 
not known or readily accessible by competitors, 
(b) has commercial value or that provides a 
competitive advantage in the marketplace, and 
(c) the owner of the information protects from 
disclosure through reasonable efforts to maintain 
its secrecy.
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Nearly every company has trade secrets of 
some sort. Trade secret information can be 
almost anything that provides an economic or 
competitive advantage over one’s competitors. 
With its broad definition of eligible subject 
matter, trade secret law protects a wide range 
of valuable information, including information 
that would not be eligible for protection under 
existing patent, trademark, or copyright law. This 
could include formulae and recipes, proprietary 
databases, business processes and methods, 
information about costs, pricing, margins, 
overhead, manufacturing processes, proprietary 
computer software programs, customer lists, and 
strategic plans and marketing programs.

What best practices and internal 
policies should rights holders 
consider to ensure maximum 
protection of their trade secrets?
A trade secret holder must take reasonable 
precautions to protect the secret. Trade 
secret holders should employ the following 
measurements. Notice of secrecy and 
confidentiality, cautionary signs, restricted access 
for visitors, separation of internal processes 
to keep the complete information from single 
departments or employees, locks and other 
security measures, and passwords.
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Trade secret holders should implement policies 
and procedures that train employees and hold 
them to confidentiality agreements. In the treatise 
Milgrim on Trade Secrets, Roger M Milgrim 
suggests that employers should screen new hires 
about restrictive covenants protecting trade 
secrets from prior employment relationships, 
and should determine whether the new hire 
‘has a track record of innovative work that 
requires special attention, such as providing for 
a contractual definition of proposed activities 
within the scope of employment.

Milgrim suggests that employers should 
notify employees, through hiring agreements 
and employment contracts, of the employer’s 
confidentiality policies and the types of materials 
that are protected. Further, an employer should 
notify an employee at hiring that when the 

employee leaves, he or she will required to tell 
the employer the ‘identity of the next employer, 
that employer’s address and telephone number, 
and the proposed activity that the employee 
will involved in’. Employers should also allow 
departing employees to consult the employer 
about further questions and conflicts that arise 
after the employee departs.

Conclusion
As trade secrets take on a more significant job in 
the business world, the legitimate local area, and 
society everywhere, organizations should stock 
their proprietary innovations, utilize all sensible 
means to ensure them, and evaluate the diverse 
lawful apparatuses to protect these important 
resources.
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General Practice

Discussing Biotechnology Patenting, 
USA and Indian Perspective
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There has long been a rapid hype in the 
biotechnology sector. The same owing to various 
legal and scientific advancement. However, 
it is very difficult to receive patent under this 
sector and involves many complex issues. In this 
article let us understand why this is and look at 
perspectives of Indian and US laws in view of the 
same.

What is microorganism?
“Any living thing that is invisible to the naked eye 
and can be seen only under a microscope is called 
a microorganism. They include BACTERIA, 

protists, and some fungi, such as yeasts. 
VIRUSESare usually included, but they are 
not really living organisms.”

Why is it difficult to patent 
microorganism?
Now, the logic behind the fact is this: since 
microorganisms are considered living 
things, you cannot patent it. As that would 
suggest you own a living thing. And what 
happens when you own a living thing? It amounts 
to slavery.
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So, in short there are ethical and moral factors 
to consider when patenting a microorganism. 
Majorly, on these grounds’ patents are usually 
rejected. However, the laws have evolved since 
then and allows patenting if certain criterions are 
met.

Let us take example of the case Diamond 
vs Chakraborty. In this case Mr. Dr Anand 
Chakraborty developed or invented a micro-
organism that solves the issues of oil spill. Now, 
usually in cases of oil spill, which is spilt in the 
larger ocean or otherwise, there are no way to 
clean it up. The same ends up damaging the entire 
environment and aquatic animals. Naturally, he 
wanted to get the same patented and approached 
the US Patent Office, which later rejected the 
patent on the grounds that, “Living things cannot 
be patented” under 35 U.S.C. § 101. This case was 
appealed till Supreme Court. The Court rejected 
the US Patent’s Officer’s decision and held that, 
there are certain factors that needs to be considered 
when granting patents to microorganism:

1. It has to be an invention and not just a mere 
discovery,

2. Such invention has to be novel,

3. It needs to serve for a larger commercial 
purpose.

In the present case, Dr. Chakraborty fulfills all the 
above criteria. Hence, patent was granted.

Points of Significance held in 
this case
• “Whether a thing is alive or not is irrelevant to 

patent law. Significant is alone whether it is a 
product of nature or of human invention.

• The Court in subsequent case law confirmed 
the non-patentability of natural substances 
such as isolated DNA (Myriad case) and 
natural phenomena (Mayo case).
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• The criteria of “manufacture” and 
“composition of matter” in the US provision 
on patentable subject matter are interpreted to 
have a very large scope.”

Before the US Supreme Court’s decision 
in the case of Diamond vs. Chakrabarty, 
Patent protection was not granted to 
microorganisms as product claims, but only to 
the process claims in which microorganisms 
was used as a medium in inventions.                                                                                                                             
The Indian Patents Act, 1970 included patenting 
microorganisms under the Patents (Amendment) 
Act, 2002, in accordance with the TRIPS 
Agreement 1994. In accordance with Section 3(j) 
of the Patents Act, 1970, a plant, animal, seeds and 
biological processes, apart from microorganisms 
are not patentable.Thus, this Section under the 
Act, allows patentability of microorganisms.

The landmark judgment of the Calcutta High 
court in the case of “Dimminaco A.G.  Controller 
of Patents & Designs on 15th January 2001, prior 
to the 2002 amendment in the patents act, 1970 
established a benchmark in the field of micro-
biological research. In this case, an appeal was 
filed against the Assistant Controller of Patents 
& Designs, wherein, the process for preparation 
of infectious Bursitis Vaccine was refused on the 
grounds that the process of preparation of vaccine 
that contained a living virus cannot be considered 
manufacture and that a vaccine comprising of a 
living virus cannot be considered a substance or 
inanimate object. The court in this case reversed the 
decision of the Assistant controller and held that, 
the process of preparing a vendible commodity 
containing a living substance is not excluded 
from the purview of the word, ‘manufacture’ 
and that the controller erred in denying patent 
protection to the vaccine just because it contained 
a live virus. Furthermore, the end product was 
novel, capable of industrial application and was 
useful for protecting poultry against contagious 
Bursitis infection, thus making the process an 
invention. The court further allowed the appeal 
and directed the petitioner’s patent application 
to be reconsidered within two months of the 
publication/delivery of the judgement.”

Conclusion: 
There is broad scope under Patents law, 
the same is however not unlimited. It is 
important to note that in the case of Dr. 
Chakraborty, where the Court’s main notion 
was that he was trying to patent something, 
he himself developed.  micro-organisms 
with human interventions, accompanied by 
novelty, utility and industrial applicability 
are patentable. However abstract ideas, 
or creation of something out of already existing 
organism do not constitute invention. Therefore, 
one should do their due diligence and take full 
responsibility and precaution.
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Type of Taxes

Introduction:
Most assessments partitions into three cans: 
charges on what you acquire, charges on what 
you purchase, and expenses on what you own.

Recall that each dollar you pay in charges 
begins as a dollar procured as pay. One of the 
primary contrasts among the duty types laid out 
underneath is the place of assortment at the end 
of the day when you cover the expense.

Taxes on What You Earn
Singular Income Taxes
An individual annual duty requires the wages, 
pay rates, speculations; or different types of pay 
an individual or family procures.

Numerous individual personal duties are 
“reformist”. This means charge rates increment 
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as a citizen’s pay increments; bringing about 
higher-workers paying a bigger portion of annual 
expenses than lower-workers.

The U.S., demands personal assessment rates 
going from 10% to 37 percent that kicks in at 
explicit pay limits. The pay ranges for these rates 
apply are called charge sections. All pay that falls 
inside each section is charged at the comparing 
rate.

Corporate Income Taxes
A corporate personal assessment (CIT) exactes by 
administrative and state governments on business 
benefits; which are incomes (what a business 
makes in deals) short expenses (the expense of 
working together).

Organizations in the U.S. comprehensively fall 
into two classes. C companies, which pay the 
corporate annual duty, and pass-throughs—like 
associations. S organizations, LLCs, and sole 
ownerships—which “pass” their pay “through” 
to their proprietor’s personal expense forms and 
pay the individual personal assessment.

While C partnerships needs to pay the corporate 
annual assessment; the weight of the duty falls on 
the business as well as on its buyers and workers 
through greater costs and lower compensation.

Due to their negative economic effects, over 
time, more countries have shifted to taxing 
corporations. At rates lower than 30 percent, 
including the United States, which lowered its 
federal corporate income tax rate to 21 percent as 
part of the Tax Cuts and Jobs Act of 2017.
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Finance Taxes
Finance charges paid on the wages and pay 
rates of representatives to fund social protection 
programs. Most citizens will be comfortable with 
finance charges. From taking a gander at their 
paystub toward the finish of each payroll interval. 
The measures of finance charge retained from pay 

plainly recorded.

In the U.S., the biggest finance charges are a 12.4 
percent duty to subsidize Social Security and a 
2.9 percent assessment to finance Medicare. For 
a consolidated pace of 15.3 percent. A big part of 
finance charges (7.65 percent) transmits straight 
by bosses, with the other half retained from 
representatives’ checks. 
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Capital Gains Taxes
Capital resources for the most part incorporate 
everything claimed and utilized for individual 
purposes, joy, or speculation. Including 
stocks, securities, homes, vehicles, gems, and 
craftsmanship. At whatever point one of those 
resources expansions in esteem—e.g.; when the 
cost of a stock you own goes up—the outcome, 
the thing that’s known as a “capital addition.”

When applied to benefits procured from stocks, 
capital increases charges bring about a similar 
dollar being burdened twice, otherwise called 
twofold tax collection. That is on the grounds 
that corporate profits are as of now subject to the 
corporate annual expense.

Taxes on What You Buy
Sales Taxes
Sales taxes are a form of consumption tax levied 
on retail sales of goods and services. If you live in 
the U.S.; you are likely familiar with the sales tax 
from having seen it printed at the bottom of store 
receipts

The U.S. is one of the few industrialized countries 
that still rely on traditional retail sales taxes. Which 
are a significant source of state and local revenue. 
All U.S. states other than Alaska, Delaware, 
Montana, New Hampshire, and Oregon collect 
statewide sales taxes, as do localities in 38 states.

Sales tax rates can have a significant impact on 
where consumers choose to shop, but the sales tax 
base—what is and is not subject to sales tax—also 
matters. Tax experts recommend that sales taxes 
apply to all goods and services that consumers 
purchase but not to those that businesses purchase 
when producing their own goods.

Gross Receipts Taxes
further, Gross receipts charges (GRTs) apply to an 

organization’s gross deals. Paying little mind to 
productivity and without derivations for costs of 
doing business. This is a critical distinction from 
other assessments organizations pay, like those 
dependent on benefits or overall gain, similar to a 
corporate annual duty, or last utilization, similar 
to a very much developed deals charge.

Value-Added Taxes
A Value-Added Tax (VAT), a utilization charge 
evaluated on the worth included in every creation 
phase of a decent or administration.

Every business along the creation affix needs 
to pay a VAT. On the worth of the delivered 
great/administration at that stage; with the VAT 
recently paid for that great/administration being 
deductible at each progression.
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Taxes on Things You 
Own
Property charges
So, property charges are fundamentally imposed 
on the undaunted property; like land and 
structures, and are a fundamental wellspring of 
income for state and neighborhood governments 
in the U.S.Local charges in the U.S. represent 
more than 30% of all-out state and nearby duty 
assortments. And more than 70% of absolute 
neighborhood charge assortments. Hence, 
neighborhood governments depend on local 
charge income to finance public administrations 
like schools, streets, police, and local groups of 
fire-fighters, and crisis clinical benefits.

Estate inheritance taxes
Unmistakable individual property (TPP) is a 
property that can be moved or contacted, like 
business hardware, apparatus, stock, furnishings, 
and vehicles. Charges on TPP make up a little 
portion of complete state and neighborhood 
charge assortments, however are perplexing, 

making high consistence costs; are nonneutral, 
preferring a few enterprises over others; and 
misshape venture choices.

Wealth Taxes
Also, abundance charges are ordinarily forced 
every year on a person’s net riches over a specific 
limit. For instance, an individual with $2.5 million 
in riches and $500,000 owing debtors would have 
a net abundance of $2 million. In the event that an 
abundance charge applies to all abundance above 
$1 million, under a 5 percent abundance charge 
the individual would owe $50,000 in charges.

Conclusion:
Hence, starting in 2019, just six nations in 
Europe—Norway, Spain, Switzerland, Belgium, 
the Netherlands, and Italy—had an abundance 
of duty and two of those—the Netherlands and 
Italy—raised no income from it (see outline 
underneath). Nations have revoked their 
abundance charges since they’re hard to direct, 
raise moderately little income, and can effectively 
affect the economy, including debilitating 
business and advancement
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Medical Malpractice: 
Codes Explained
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Medical malpractice is a legal cause of action that 
occurs when a medical or health care professional, 
negligently, deviates from standards in their 
profession, thereby causing injury or even death 
to a patient. The negligence might arise from 
errors in diagnosis, treatment, aftercare, or health 
management.

What is the standard of 
care?
Standard of Care refers to “recognized as 
acceptable and appropriate by reasonably 
prudent similar physicians.”

The concept of “Medical Malpractice” associates 
most of the crisis to its lack of availability of 
specialists who treat high-risk patients. For 

the same, numerous laws, enactments have 
been ratified to address various aspects of the 
malpractice issue. We will be discussing a few in 
this article.

Medical malpractice law in this country 
traditionally has been under the authority of the 
states, not the federal government. And, unlike 
many other areas of the law, the framework and 
legal rules governing malpractice actions were, 
prior to the last thirty years, largely established 
through decisions in lawsuits in state courts 
rather than through statutes enacted by state 
legislatures. Legal rules established by the courts 
generally are referred to as “common law.” 
Because the legal precedents that established the 
case law in one state have no weight in any other 
state, the rules for handling medical malpractice 
cases varied from state to state, although many of 
the principles were similar.



4948 LAYMAN LITIGATION MAGAZINEWWW.LAYMANLITIGATION.COM

Legal Process Step by 
Step:
In a medical malpractice lawsuit, the Plaintiff 
must show that they were actually under the care 
of the medical practitioner or the establishment 
they are suing. The general notion is that health 
care professionals know what they are doing and 
are responsible to be reasonably careful.

There has to be a physician-patient relationship 
established. Since health care professionals owe a 
duty to their patients only and not to the general 
public at large.

Thirdly, it must be shown that the physician did 
not practice appropriate medical care that met 
with the standard duty of care. Moreover, it is 
important to show the medical care so provided 
to the plaintiff is what cause the injury in the first 
place.

The final step is to determine damages: In a 
medical malpractice case is establishing how 
much monetary compensation can be availed by 
the Plaintiff. The monetary aspect of lawsuits is 
also known as “damages”. Determining damages 
can be complicated and various factors are taken 
into consideration:

Future medical expenses,

The fee already paid to the health care facility or 
the said medical professional, etc.,

Laws:
1. 22 U.S. Code § 2702 – Malpractice protection,

2. 51 U.S. Code  20137.Malpractice and 
negligence suits against the United States,

3. Title: 46 – SHIPPING, Subtitle III – Maritime 
Liability, Chapter 305 – EXONERATION 
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AND LIMITATION OF LIABILITY, Sec. 30510 
– Vicarious liability for medical malpractice 
with regard to the crew,

4. United States Code, 2006 Edition, Supplement 
4, Title 10 – ARMED FORCES: Sec. 1089 – 
Defense of certain suits arising out of medical 
malpractice.

5. Statutes of Limitations: Another area where 
states have passed new laws relates to the 
length of time that patients have to file a 
malpractice suit after the event that gives rise 
to the action. This period is called the “statute 
of limitations.” At the same time, some injuries 
do not manifest themselves immediately, 
so statutes of limitations often have special 
provisions that extend the period for bringing 
a lawsuit for some period after the injury 
should reasonably have been discovered.

6. Refer Florida Statutes § 768.76. 15 Tennessee 
Code § 29- 26-119 in reference to the above 
statement.

7. Nebraska Revised Statutes §25.222,

8. South Carolina Code § 38-79-420.

It was held in the case of Columbia Medical 
Center of Las Colinas v Bush, 122 S.W. 3d 835 
(Tex. 2003), “following orders” may not protect 
nurses and other non-physicians from liability 
when committing negligent acts. Relying on 
vicarious liability or direct corporate negligence, 
claims may also be brought against hospitals, 
clinics, managed care organizations, or medical 
corporations for the mistakes of their employees 
and contractors.

Some believe that there aren’t enough laws in 
regard to medical malpractice. Whilst there have 
also been various cases in regard to false claims 
in suing the said doctors. The excessive litigation, 
unreasonably high settlements, and what not. 
Make the most of your claim. Compensation that 
you deserve. Contact our attorneys at Layman 
Litigation now!
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Role of Mass Media in 
High-Profile Cases 

Social media plays a vital role in determining 
public’s way of thinking concerning various state 
of affairs. Whether it was the shocking arrest of 
O.J. Simpson or the recent Johnny Depp vs Heard 
trial. The media seems to be influencing the 
public attention with help of these stories in the 
manner, they seem fit. The issue lies herein is that: 
Whether media coverage of high-profile criminal 
trials or cases that involve famous celebrities make 
an impact on the outcome of such cases?  Let us 
discuss the same with the help of this article. In 
addition to this, we will also be covering laws and 
case laws for our better understanding.  

“Law – An accused is innocent until 
proven guilty.  

Society – An accused is guilty until 
proven innocent.  

Media – An accused is always guilty.”

The generic population is not only influenced by 
the media but also impacted by it. Such impact 
can either be drastic, incidental, or even gradual. 
Whilst most of us are hinged on the media to tell 
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us which particular products are good. They also 
help us to stay in trend and keep us to keep track 
with the latest celebrity gossip. In reference to the 
Sixth Amendment of the Constitution, states that, 
each and every accused is permitted a fair trial 
by an unbiased jury. As a consequence of large-
scale media coverage, selecting a jury panel can 
prove to be exceedingly burdensome. Normally, 
it is understandable that the jurors develop some 
sort of biasness on the case. This happens, for the 
very reason that the media is constantly reporting 
the said case. Therefore, it is important to assess 
the impartialness during selection of the jurors.  

In a trial, the members of the jury are questioned 
by attorneys representing both the sides. These 
would include: how well they know about the 
case, whether they have gotten their facts and 
issue straight and questions about their ability to 
make an impartial decision.  

However, it is only natural that even the best of 
best jurors who claim to be not biased may in fact 
end up being a bit prejudiced. This is often, the 
result of the publicity thrown by the media that 
unconsciously dwells into our minds. Same which, 
later is responsible for most of the decisions taken 
by us. In contrast, if any juror decides that he/she 
is not capable of making an unbiased decision are 
eventually eliminated. In addition to this, lawyers 
arguing the case, can also eliminate the jurors, by 
using “peremptory challenge”. A peremptory 
challenge also allows attorneys to veto a potential 
juror on a “hunch”.

There is enough research that shows that judges too 
can be influenced whilst making their rulings due 
to the media reporting’s. “A Stanford University 
study found “press coverage magnifies the 
influence of voters’ penal preferences on criminal 
sentencing decisions” of elected judges for severe 



5352 LAYMAN LITIGATION MAGAZINEWWW.LAYMANLITIGATION.COM

violent crimes. (Lim, Snyder & Stromberg, 2010) 
When a case receives a large amount of media 
coverage, elected judges tend to sentence more 
punitively than if the case is less publicized.”

“Social media allows for information to move 
quickly in updating society on the developments 
of high-profile, real-time crime cases. However, 
individuals may receive bits and pieces of the 
overall occurrences of the trial rather than the full 
picture. This may allow opinions to formulate 
quickly yet not always with consistency and 
continuity of information in totality,” explained 
St. Thomas University Prof. of Criminology Dr. 
Debbie Goodman, via an email.”

 Case Analysis:  
• The Priyadarshini Matto case (2006) – 

“After a long 10 years i.e., 2006 the High Court 
of New Delhi was firm that Santosh Kumar 
Singh was the one who attempted the rape 
and the murder. Later the media pulled out 
censorious information which had not been 
presented in the court during the trials.”

• Publicity in the Aileen Wuornos Case: 
“The media branded Aileen Wuornos as the 
first female serial killer in U.S. history, and 
turned this theme into the centerpiece of her 
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trial coverage. Prosecutors jumped on this 
notion in making their case and trying to 
prove how dangerous she was. Television 
and tabloid coverage that made her out to be 
a “man-hating murderer” helped sway public 
opinion against her. The sex-role stereotypes 
constructed by the media allowed the 
prosecution to build its case around the fact 
that women typically do not commit violent 
crime, especially against strangers, making it 
easier for a jury to decide against her. (Keitner, 
Victim or Vamp, 2002).”

• O.J. Simpsons: “In the aftermath of the 
O.J. Simpsons murder trial, debate about 
the role of the media and its impact on the 
United States legal system has intensified. The 
Simpsons has created a “publicity whirlwind” 
that few creative scriptwriters could have 

crafted resulting in what some legal scholars 
described as a “circus advantage” with intense 
emotional and heightened public concern. 
Media coverage of the Simpson trial had a clear 
impact on the American public, providing 
a form of entertainment as well as means of 
education about the criminal justice system. 
George Gerbner, noting that celebrity trials 
are often entertainment events, observed that 
rarely are murder defendants as “handsome, 
rich, popular, and articulate” as O.J.Simpson.”

• “The O.J. Simpson case was a different one 
because he was a celebrity. The celebrity 
status made all the difference in the case, as 
most people had diverse views on the case. 
As a famous individual, the media also had 
the chance to broadcast the trial and give 
differences of opinion on the case. The celebrity 
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status had a significant influence in the O.J. 
Simpson case as the public had to struggle 
with an image he had created for many years. 
People knew O.J. Simpson as a footballer and 
an actor with a charming character impossible 
to hurt anyone. Consequently, the image 
that he had created to the public eye made 
it especially difficult to determine whether 
he was a violent man who beat his wife and 
would have killed the two innocent people. 
According to Ogletree Jr., the media tainted 
the evidence of the case making some of the 
most relevant facts of the trial less necessary. 
Journalists did not care much about the 
criminal justice system within the country. 
The media gave a platform for people to give 
views on a case that was on trial whether the 
information they provided was credible or not. 
The involvement of the media compromised 
the access of witnesses, as fewer people were 
willing to be involved in the public scandal 
by testifying. Additionally, the media got into 
the investigation by asking questions about 
the events before the murder. The National 
Enquirer, for instance, took a different angle 
to investigate the case; however, by doing 
this, the media almost made it impossible 
for proper investigations to be held by the 
criminal justice system.”

• Claudine Longet “was a well-known 
dancer and ex-wife of singer Andy Williams. 
In 1976 she was arrested for killing her 
lover and Olympic skier Vladimir (Spider) 
Sabich with a 22-caliber gun. The publicity 
surrounding Longet’s trial did not seem to 
have any negative effect on her legal defense. 
Although she was convicted of criminally 
negligent homicide, she served only 30 days 
in jail.”

Certainly, “the notion that mass media would 
affect the legal process clearly goes back to the 
beginning of the printing press, and perhaps 
much further. One of the first trials prosecuted 
by the media in the 20th century was Roscoe 
‘Fatty’ Arbuckle who was convicted by the courts 
but lost his career and reputation because of the 
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media coverage. There was another A-G v. Fraill 
case where Joanne Fraill was sentenced in 2011 by 
London’s High Court to eight months in jail for 
contempt of court for sharing Facebook messages 
with the accused in a drug trial when she sat on 
the jury. A UK juror had been removed from a 
court for child abduction and sexual harassment 
after asking her Facebook friends to help her 
decide on the verdict. Convictions have been 
overturned and mistrials declared when it was 
discovered that juries had accessed information 
on the Internet that had not been presented in 
court.”

Bradley v. State : 
“This is one of many recent cases where social 
media evidence was used to identify suspects 
and/or witnesses. In Bradley, the victim of an 
armed robbery identified his assailants through 
publicly available Facebook photos. In its opinion 
denying Bradley’s appeal, the Texas appellate 
court pointedly noted that “Vast online photo 
databases—like Facebook—and relatively easy 
access to them will undoubtedly play an ever-
increasing role in identifying and prosecuting 
suspects.”
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Hoffman v. State:
 “In Hoffman, an 18-year-old female was convicted 
of vehicular manslaughter. The Court enhanced 
her sentence when the prosecution introduced 
into evidence her MySpace page with photos and 
comments glamorizing alcohol abuse.”

In another case law, “When Sam Sheppard, 
a wealthy Cleveland doctor, was accused of 
murdering his wife, national press coverage 
became intense. During his trial, reporters, 
photographers, and TV cameras continually 
interfered with the proceedings. The trial judge 
did little to weed out jurors who had formed 
opinions from the pretrial publicity or to shield 
them from the media circus that took place 
during the trial. Sheppard was convicted, but he 
eventually appealed to the U.S. Supreme Court on 
the grounds that he had been denied a fair trial. 
The Supreme Court agreed, saying that “bedlam 
reigned at the courthouse.” The court held that 
when there is a “reasonable likelihood” that a fair 

trial will not occur, judges must take legal steps 
to protect their courts from outside influence. The 
court then listed a number of “remedies” judges 
could use to counter the prejudicial effects of 
publicity on jurors. Under these new conditions, 
Sheppard was retried and acquitted. [Sheppard 
v. Maxwell, 384 U.S. 333 (1966).] At the time of 
the retrial, Sam Sheppard had served 10 years in 
prison.”

Some of these remedies include:
1. Change of venue,  

2. No-comment rule,  

3. Voir Dire,  

4. Instructions,  

5. Sequestering,  

6. Restricting the press to name a few.  
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What is social media, trial? Trial by media is a 
phrase popular in the late 20th century and early 
21st century to describe the impact of television 
and newspaper coverage on a person’s reputation 
by creating a widespread perception of guilt or 
innocence before, or after, a verdict in a court of 
law.

Conclusion: Media is a fundamental part of every 
democracy. It serves as a right – to being free to 
express your opinions and speech. However, it is 
important that such rights are not overstepped 
onto the sanctitude of the judicature in high-
profile cases. Due to this very fact, many convicts 
have been set free whilst many have also been 
wrongfully convicted. The regulation of the 
media in regards to spreading false information 

as such has to be regulated strictly as well. In my 
opinion, it is high time that media stop acting as 
someone who passes the verdict, as this could 
also cloud the ongoing investigation. 

Media’s effects on today’s world are both positive 
and negative. Positive in the sense that, it isn’t 
easy to influence a good journalist, as such they 
bravely report the realities of the world, and hold 
people accountable. Negative in the sense that, 
many media companies can be easily bought or 
influenced by any political parties. Social media 
is what provides a platform to share countless of 
information. Therefore, it is necessary to not only 
draft laws specifically catering to this area but 
see to it that it has been implemented correctly 
as well.  
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